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SYLLABUSBY THE COURT

1. “Whether aformd inquiry asto the mentd cgpadity or competency of adefendant
should be ordered isaquestion to be resolved within the sound discretion of thetrid court.” Syllabus Point
3, Satev. Arnold, 159 W.Va. 158, 219 S.E.2d 922 (1975), overruled on other grounds by Sate
v. Demastus, 165 W.Va. 572, 270 S.E.2d 649 (1980).

2. “‘Itisafundamentd guaranty of due processthat adefendant cannot betried or
convicted for acrimewhileheor sheismentaly incompetent.” Satev. Cheshire, 170W.Va 217, 219,
292 SE.2d 628, 630 (1982).” SyllabusPoint 5, Satev. Hatfield, 186 W.Va. 507, 413 S.E.2d 162
(1991).

3. “No personmay besubjected totrid onacrimind chargewhen, by virtueof mental
incapacity, the personisunableto consult with hisattorney and to ass s inthe preparation of hisdefense
with areasonable degree of rationd undersanding of the nature and olyject of the proceedingsagaing him.”
Syllabus Point 1, Sate v. Milam, 159 W.Va. 691, 226 S.E.2d 433 (1976).

4, “Thetest for mental competency to Sandtria and thetest for mental competency
to plead guilty arethesame.” Syllabus Point 2, Satev. Cheshire, 170 W.Va. 217, 292 S.E.2d 628
(1982).

5. “Under the provisonsof W.Va Code, 27-6A-1, asamended, when atrid court
has reason to believe that adefendant in acrimina case may be incompetent to and trid and ordersa
menta examinaion of the defendant, the defendant isentitied asametter of right toafull evidentiary hearing

on the question of hiscompetency.” SyllabusPoint 2, Satev. Milam, 159 W.Va 691, 226 SE.2d 433



(1976).

6. “Thereisno due processright to acompetency hearing where psychological
evidence performed prior to trid reved ed that the appellant was aware of hislega rightsand ableto
participatein hisdefense” Syllabus Point 5, Satev. Garrett, 182 W.Va 166, 386 S.E.2d 823 (1989).

7. “Evidence of irrationa behavior, ahistory of mental illness or behaviorad
abnormdlities, previous confinement for menta disturbance, demeanor before thetrid judge, psychiatric
andlay testimony bearing on theissue of competency, and documented proof of mentd disturbanceare
dl factorswhich atrid judge may condder in the proper exercise of hisdiscretion.” Syllabus Point 5,
Satev. Arnold, 159 W.Va. 158, 219 S.E.2d 922 (1975), overruled on other grounds by Sate
v. Demastus, 165 W.Va. 572, 270 S.E.2d 649 (1980).

8. “Even though atrid judge does not make afinding on theissue of acrimind
defendant’ s competency to stand trial within five days after thefiling of areport by one or more
psychiarigdsor apsychiarig and apsychologis, the defendant may request ahearing on that issue under
W.Va. Code, 27-6A-1(d) [1977], at any reasonabletimeprior totria.” SyllabusPoint 2, Satev.

Church, 168 W.Va. 408, 284 S.E.2d 897 (1981).

9. “A trid judge sfalureto makeafinding ontheissueof acrimina defendant’s
competency to stand tria within five daysafter thefiling of areport by one or more psychiatristsor a
psychiatrist and a psychologist in compliance with W.Va. Code, 27-6A-1(d) [1977], will not be
condderedtobereversbleerror requiring anew trid aosent prgjudicetothe defendant resulting fromsuch

fallure.” Syllabus Point 1, Sate v. Church, 168 W.Va. 408, 284 S.E.2d 897 (1981).



10. “IntheWes Virginiacourts damsof ingffective assstance of counsd areto be
governed by the two-pronged test established in Srickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984): (1) Counsd’ s performance was deficient under an objective sandard of
reasonableness; and (2) thereisareasonable probability that, but for counsd’ sunprofessond errors, the
result of the proceedingswould have been different.” SyllabusPoint 5, Satev. Miller, 194 W.Va 3,
459 S.E.2d 114 (1995).

11.  “Inreviewing counsd’ sperformance, courtsmust gpply an objective dandard and
determinewhether, inlight of dl thearcumstances, theidentified actsor omissonswereoutsdethebroad
rangeof professondly competent ass gancewhilea thesametimerefraining from engaging in hindsght
or second-guessing of trial counsel’ s strategic decisons. Thus, areviewing court asks whether a
reasonablelawyer would have acted, under the circumstances, asdefense counsd acted inthe case at

issue.” Syllabus Point 6, Sate v. Miller, 194 W.Va 3, 459 S.E.2d 114 (1995).



Per Curiam:

Thiscaseisbeforethe Court onthegpped of the defendant below and gppdllant, Kenneth
Chapmean, who pled guilty totwo countsof mdicouswounding. Theappdlant wassentenced toaperiod
of confinement in the penitentiary of not lessthan two nor morethan ten yearson each of the countswith
the sentencesto run consecutively. The appellant now claimsthat the circuit court erred infailing to
edablish hiscompetency beforeaccepting hispleaandinfailing to provide himwith afact-finding process
to ensure hiscompetency to enter aplea. Theappellant further alegesthat he was denied effective

assistance of counsel.

ThisCourt hasbeforeit the petition for apped , therecord, and the briefsand arguments

of counsel. For the reasons set forth below, we affirm the circuit court.

FACTS

Intheearly morning hours of February 18, 1996, an intruder brokeinto the Man, West
Virginia homeof John Lawrence, age 81, and hissger, Mary Lawrence, age 79. After bang discovered
by Mary Lawrence, theintruder best Ms Lawrencewithadaw hammer. When Ms. Lawrence sbrother,
John, cameto her ad, theintruder beat himwith the daw hammer dso. Hethen dragged the Lawrences

from theliving room through the kitchen to the bathroom of the house, leaving atrail of blood through each
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room.

After theintruder fled the scene, the Lawrences cdled the police and informed them that
theintruder wasthe gppdlant, Kenneth Chgpman. Police officersfollowed footprintsin the snow from the
Lawrence hometo the residence wherethe appellant lived with hisparents.  Officers searched the
gppdlant’ sresdence, pursuant to his parents' consent, and discovered the gppel lant’ s blood-soaked
clothing. Officersasofoundaclaw hammer withblood onit near the gppdlant’ sresidence. Theblood
onboththed othing and thehammer matchedthevictims blood. Officersthentrangported theLawrences

to the Chapman residence where they identified the appellant as their attacker.

Thegppdlant was charged with two countsof malidous assault and one count of burglary.
The appellant’ s counsel moved for apsychiatric evauation of the gppellant to determineif hewas
competent to gand trid, and the circuit court granted themation. Asaresult, the gppdlant wasexamined
by Timothy Saar, Ph.D., apsychologi<t, and ImeldaAlfonso, M.D., apsychiatrist. Dr. Sear submitted a
report which stated:

| interviewed theabove named individua and administered the
Wechder Adult Inteligence Scale-Revised (WAISR) onduly 2,
1996. Itismy undersanding that you would like meto evdluate
Mr. Chapmanin order to assesshiscompetency todandtrid. In
order to do this, Mr. Chapman must be able to understand the
nature of the proceedings and the charges and be able to
communicate and cooperate with his attorney.

TEST RESULTS: OntheWAISR, thepdient sFull Scde
1.Q. was 69 (64-73), Verba 1.Q. was 60 (55-65), and his
Performance |.Q. was 81 (75-89).
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Mr. Chgpman scored in themild mentd reterdation rangefor both
Full Scdel.Q. and Verbd 1.Q. He scored inthe low average
range for his Performance Scale. There was a statistical
sgnificanceof 21 pointsbetween hisVerbd and Performanceat
the .01 level. However, it should benoted that afull 20% of
individuaswill scoreaV erba/Performancedifferenceof 15
pointsor gregter. Thus, the Sgnificant possibility of pathology is
greater at the 25 point or more difference.

Asindicated, Mr. Chapman displayed a differencein his
Verbd/Performance score. Asagenerd rule, theVerbd score
ismore subjectiveto culturd influenceswhereasthe Parformance
scdesaremoreculturd free. Mr. Chagpoman’ slower Verbd score
may indicate thelack of benefits he recaived from his education.
Hishigher Performance score, ascompared to hisVerba score,
may indicateanumber of interpretive possibilitiesincluding the
ability to integrate perceptual stimuli with relevant motor
responses, atendency toward low academic achievements,
possibleacting out, adoer rather than athinker, or someonefrom
arelatively low socioeconomic background.

Itismy opinion that Mr. Chapmaniscompetent to sand tria but
It isrecommended thet the proceedings be explained in concrete
and simplified terms to Mr. Chapman.

Dr. Alfonso submitted a hand-written report which read:

Thisisin regponseto your request regarding eva uaion of
Mr. Kenneth Chapman for competency to stand trial.

He was interviewed on this date [and] was given a
diagnosisof Mgor Depressve Disorder, Sngleepisode, savere
[illegible] Marijuanaabuse. | reviewed Dr. Saar’ sevauation
[and] | agreewith hiscondusion. Hewas ableto undersand the
nature of the proceedings[and] the charges against him [and]
appeared to be competent to stand trial provided that all
proceedings are explained in concrete and simplified [illegible].



The appdlant filed a“ Petition To Enter Guilty Pleg’ form and under the“Attorney’s
Certificae’ section of theform, the gopdlant’ slawyer Sgned his name but wrote besde hissgnature, “I
do not currently believemy dient to be competent to gand trid or understand therightsheiswaiving.” At
the subsequent plea hearing, the drcuit court conducted alengthy and detailed colloquy with the defendarnt.
Thedrcuit court theninquired of thegppdlant’ slawyer towhat extent hethought the gppellant understood
what he was doing. The appellant’s lawyer responded:

Y our Honor, at thetimewefinished theseforms| was
concerned that he didn’t completdly understand therightsthet he
waswaiving. However, today, basad on hisdatementstoday and
based on the psychiatric and psychologica reports, | would be
prepared to say that | think he's competent to enter his plea.

The circuit court then made the following findings:

I’ veconsdered everythinginthiscase. I’ veconsdered
the documents, I’ ve considered Mr. Chapman'’ stestimony here
today. | looked over the psychiatric and psychologica reports
andI’mawaretha he doeshave sgnificant and subgtantid menta
impairment thet impairshisfunctioning. I’ msure[thegppdlant’'s
lawyer], inhisdedingswith him, hasattempted to compensatiefor
those. I'vetriedtobeasampleas! caninaskingthequestions.
There has been feedback; morethan just yesor no. Y ou have
answered things, you brought out some specifics about wheat the
evidencewas and about witnesses. 'Y ou understood and you
gavemesomeansvers, enough 0| think inconsdering dl this
and in consdering what you’ vedone here today, what you' ve
sad heretoday, and the psychiatric and psychologicals, that you
do have the competency to and trid. | previoudy sad that. |
think you also are competent to enter your plea.

The circuit court also found that the appellant’ s plea was voluntary and knowing.



On September 26, 1996, the circuit court sentenced the gppellant to not lessthan two nor
morethan ten years on each mdidous assault count with the sentences to run consecutively. The gppdlant

was resentenced on October 31, 2000 in order that he could perfect an appeal to this Court.

.
DISCUSSION

1. Competency Issue

The appellant challenges the adequacy of the procedures below to determine his

competency to stand trial.

In Syllabus Point 3 of Satev. Arnold, 159 W.Va. 158, 219 S.E.2d 922 (1975),
overruled on other grounds by Sate v. Demastus, 165 W.Va. 572, 270 S.E.2d 649 (1980), this
Court hddthat “[w]hether aforma inquiry asto the mental capacity or competency of adefendant should
beorderedisaquestion to beresolved within thesound discretion of thetrid court.” Wefurther explained
in Satev. Sanders, 209 W.Va. 367, , 549 S.E.2d 40, 52 (2001), (citing Sate v. Arnold),

Becauseatrid court is ableto observe the demeanor of



the defendant and consequently has a better vantage point than
thisCourt to make determinationsregarding menta competency,
wewill disturb alower court’ sruling denying apsychiatric
examination and related proceedingsonly where there hasbeen
an abuse of discretion.

Our determination of the competency issues raised by the appellant will be guided by this standard.

“*Itisafundamenta guaranty of due processthat adefendant cannot betried or convicted
for acrimewhile he or sheismentally incompetent.” Satev. Cheshire, 170 W.Va. 217, 219, 292
S.E.2d 628,630 (1982).” Syllabus Point 5, Satev. Hatfield, 186 W.Va 507, 413 SE.2d 162 (1991).
Thisistrue because,
Competenceto stand trial isrudimentary, for upon it
dependsthe main part of those rights deemed essentid to afair
trid, induding theright to effective asssance of counsd, therights
to summon, to confront, and to cross-examinewitnesses, and the
right to testify on one’ sown behalf or to remain silent without
penalty for doing so.
Cooper v. Oklahoma, 517 U.S. 348, 354, 116 S.Ct. 1373, 1376-77, 134 L.Ed.2d 498 (quoting
Rigginsv. Nevada, 504 U.S. 127, 139-40, 112 S.Ct. 1810, 1817, 118 L .Ed.2d 479 (1992) (Kennedy,
J., concurring in judgment) (citation omitted). Theminima threshold for competency requiresthat a
defendant have both a* sufficient present ability to consult with hislawyer with areasonable degree of
rationd underganding,” and“arationd aswdl as factud understanding of the procesdingsagang him.”
Dusky v. United Sates, 362 U.S. 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960) (per curiam). To

ensure that this minimal threshold is met, this Court has held:

No personmay besubjected totrid onacrimind charge
when, by virtue of mental incapacity, the person isunableto
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consult with hisattorney and to assist in the preparation of his
defensewith areasonable degreeof rationd understanding of the
nature and object of the proceedings against him.

Syllabus Point 1, Satev. Milam, 159 W.Va. 691, 226 S.E.2d 433 (1976). We dso have recognized
that “[t]hetest for mental competency to Sand trid and the test for mental competency to plead quilty are

thesame.” Syllabus Point 2, Sate v. Cheshire, 170 W.Va. 217, 292 S.E.2d 628 (1982).

Our law provides that,

A defendant has both asubstantive and aprocedura due process
right to avoid being tried while mentally incompetent. Inordertobringa
successful subgtantive competency dam, adefendant must provethat he
or shewas, infact, incompetent a trid. Asfor aprocedurd dueprocess
cdam...adefendant need only demondratethat he or shewasdenied an
adequate procedure for determining mental competency after thetrid
court was presented with evidence sufficient to prompt good faith doulot
regarding incompetency

Sanders, 200 W.Va a 549 SE.2d at 50 (citationsomitted). Intheingtant case, the gppdlant does

not damthat he wasincompetent at hispleahearing but rether that he was denied an adequiate procedure
to determinehismenta competency tomakeaplea. InW.Va. Code 88 27-6A-1, et seq, the Legidature
provided the necessary procedura protectionsfor determining mental competency asoutlined by the
United States Supreme Court in Dropev. Missouri, 420 U.S. 162, 95 S.Ct. 896, 43 L.Ed.2d 103
(1975). See Satev. Milam, supra. Therefore, we will measure the procedural protections afforded

to the appellant against the procedures prescribed in that code section.



W.Va. Code § 27-6A-1(a) (1983) statesthat “[w]henever acourt of record . . . believes
that adefendant in afelony case. . . may beincompetent to stand trid . . . it may at any stage of the
proceadings after thereturn of anindictment . . . order an examination of such defendant to be conducted
by oneor morepsychiatrigts, or apsychiatrist and apsychologist].]” Thecircuit court bel ow properly

granted defense counsel’s motion for a pre-trial psychiatric evaluation in accord with this code section.

According to W.Va. Code § 27-6A-1(c),

theexamining psychiarids or psychiarist and psychologis, shdl
forthwith giveto the court of record awritten signed report of
their findings on theissue of competenceto gandtrid ... Such
report shal contain an opinion, supported by dinicd findings, as
to whether the defendant isin need of care and treatment.

In accord with this code section, the appellant’ sexamining experts, Dr. Saar, apsychologist, and Dr.
Alfonso, apsychiatrist, submitted written Sgned reports on the issue of competency. The gppellant

contends, however, thet these reportsare brief and perfunctory and fail to show that adequeate testing was

*Whenatrid judgeismeadeawareof apossbleproblemwith defendant’ scompetency, itisabuse
of discretion to deny amotionfor psychiatric evaluation.” Syllabus Point 4, in part, Satev. Demastus,
165 W.Va. 572, 270 S.E.2d 649 (1980). Further,

Intheinterestsof futurejudicid economy, whenever atrid
court isconfronted with aMation for Mentd Status Evaluation
and orders an examination believing that the defendant may be
incompetent or insane, the court should order that said
examination shdl be conducted by “oneor more psychiarids, or
apsychologist and apsychiatrist”, in accordance with W.Va.
Code, 27-6A-1[1983].

Syllabus Point 2 of State v. Moore, 193 W.Va. 642, 457 S.E.2d 801 (1995).
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doneto support their findings of competency.? Hefurther assertsthat thesereportsdo not provide grounds

to support their findings. We disagree.

Dr. Saar st forth thegpplicablelegd standard for determining competency tostandtria
and gaveaddtaled andlyssof theresultsof the WAI'S-R beforerendering hisopinion. After interviewing
thegppd lant andreviewing Dr. Saar’ sfindingsand conclusions, Dr. Alfonso concurred with Dr. Saaxr’s
opinion. Although Dr. Alfonso diagnosed the gppd lant with asingle episode of severedepressonand
subgtance abuse, neither shenor Dr. Ssar recommended treatment for the gppellant. W.Va Code § 27-
6A-1(c) mandates smply that psychiatric experts present areport of their findings on the issue of
competency. It doesnot prescribewhat tests are to be conducted, the amount of testing, or the leve of
detall of theexperts reports. Therefore, we bdievethat the reports of Dr. Saar and Dr. Alfonso meet the
requirements of W.Va. Code 8§ 27-6A-1(c), and that the circuit court did not abuseitsdiscretionin

accepting these reports as evidence of the appellant’ s competency.

The gppdlant’ s next assgnment of error isthat the circuit court’ sfailure to conduct an

evidentiary hearing on the competency issue violated his due processrights®  According to W.Va. Code

4n Satev. Jenkins, 180 W.Va. 651, 379 S.E.2d 156 (1989), this Court held that afinding of
competency wassufficiently supported by evidencewherethe defendant wasfound to be mildly mentaly
retarded withan 1.Q. of 65. In Sateex rel. Williamsv. Narick, 164 W.Va. 632, 264 S.E.2d 851
(2980), thisCourt found that thetrid court did not abuse or exceed itslegitimate powersinaprohibition
proceading wherethetrid court ruled that adefendant with afull-scde.Q. of 61 was competent to sand
trial.

*W.Va. Code § 27-6A-2(a) provides:



§ 27-6A-1(d), “[i]f the court of record ordersor if the defendant or hiscounsd on hisbehdf withina
reasonable timerequestsa hearing on such findings, ahearingin accordancewith. .. [W.Va § 27-6A-2]
... shdl beheld by the court[.]” It isundisputed that the gppellant and his counse did not request an
evidentiary hearing. Thisfact, however, doesnot removethecircuit court’ sobligation to provideadequate
procedures to determine competency.

[S]ince theright not to be tried while mentally incompetent is
subject to naither waver nor forfeiture, atrid courtisnot relieved
of itsobligationto provide proceduressufficient to protect againgt
thetrid of anincompetent defendant merdy because noforma
request for such has been put forward by the parties. In other
words, atrid court has an affirmative duty to employ adequate
proceduresfor determining competency oncetheissue hascome
to the atention of the court, whether through forma motion by
one of the partiesor asaresult of information that becomes
available in the course of criminal proceedings.

Satev. Sanders, 209 W.Va. a _ , 549 S[E.2d at 50.

“Thereisno due processright to acompetency hearing where psychologica evidence

At ahearing to determine a defendant’ s competency to
gandtrid, thedefendant shall be present and he or sheshdl have
theright to berepresented by counsd andintroduceevidenceand
cross-examinewitnesses. Thedefendant shdl beafforded timely
and adequate notice of theissuesat thehearing and shdl have
accesstoasummary of themedica evidenceto be presented by
thegate. Thedefendant shall havetheright to anexamination by
anindependent expert of hisor her choice and testimony from
such expert asamedicd witnesson hisor her behdf. All rights
generaly afforded adefendant in crimina proceedingsshdl be
afforded to adefendant in such competency proceedingsexcept
tria by jury.
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performed prior totria revea ed that the appdlant wasaware of hislegd rightsand ableto participatein
hisdefense” SyllabusPoint 5, Satev. Garrett, 182 W.Va 166, 386 S.E.2d 823 (1989). ThisCourt
has held, however, that,
Under the provisions of W.Va. Code, 27-6A-1, as

amended, when atrial court has reason to believe that a

defendant inacrimind case may beincompetent to Sand trid and

ordersamental examination of the defendant, thedefendant is

entitled asamatter of right to afull evidentiary hearing on the

guestion of his competency.
SyllabusPoint 2, Satev. Milam. The gppdlant arguesthat defense counsel’ smotion for apsychiatric
evauaion, hislavye’ snotation onthe*” Petition To Enter Guilty Ples,” gppdlant’ sadmissonthet hesuffers
from long-term substance abuse and wias nat abdleto recdl|l the detall s of the crime, and his demeanor during
the pleahearing provided the circuit court with sufficient evidence thet therewasaguestion regarding the

appellant’ s competency.

The uncontradicted medica evidence before the circuit court indicated that the gppellant
wascompetent to dandtrid. Thisisfar different from thefactsin Satev. Milam, where this Court found
that the defendant’ smotion for acompetency hearing should have been granted. In thet case, two experts
examined the defendant and presented conflicting findings on hiscompetency. Oneof the expertsfound

thet the defendant suffered from “ schizophrenic reaction, paranoid type, mild mental defidency and organic
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brain damage.” Satev. Milam, 159 W.Va. at 694, 226 SE.2d a 437.* Similar to theindant caseis
Satev. Audia, 171 W.Va. 568, 301 S.E.2d 199 (1983), where this Court found no error inthetria
court’ srefusa to grant amotion for an evidentiary hearing on the day of trid because the psychiatric
evidencerased no question asto the defendant’ s competency. The Court explained that “[u]nder W.Va.
Code, 27-6A-1(a) [1977], atrid court, inthe exercise of itsdiscretion, hasno obligation to order mentd
examinationswherethereisnoinitid showing that adefendant isincompetent.” 1d., 171W.Va & 576,

301 S.E.2d at 207 (citations omitted).

This Court has set forth the types of information that acircuit court may consider in
determining whether further inquiry into competency is required:
Evidencedf irrationd behavior, ahigory of mentd iliness
or behaviord abnormdlities, previous confinement for mental
disturbance, demeanor beforethetrid judge, psychiatricandlay
testimony bearing ontheissue of competency, and documented

proof of mentd digurbance aredl factorswhich atrid judge may
consider in the proper exercise of his discretion.

Syllabus Point 5, Sate v. Arnold, 159 W.Va. 158, 219 S.E.2d 922 (1975), overruled on other
grounds by State v. Demastus, 165 W.Va. 572, 270 S.E.2d 649 (1980). In Satev. Garrett,
supra, the appellant argued that he had adue processright to ahearing prior to trid. Theevidence

showed that three expertsfound the gppellant competent to stland trial despite thefact that two of the

“See also Sate v. Cheshire, 170 W.Va. 217, 292 S.E.2d 628 (1982) where this Court
remanded for acompetency hearing where the defendant was dlowed to plead guilty despite thefact thet
four reports reached the anomal ous conclusion thet the gppdlant was competent to sand trid, but would
be unable to assist in the preparation of her own defense.
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expertsdiagnosad the gppe lant with paranoid schizophrenia, for which hehad been previoudy trested on
two separate occasons. Also, aprevious destruction of property charge againg the gppel lant was later
dismissed because of apsychologica recommendation thet the gppellant could not cooperatein arationd
manner with an attorney in hisown defense. Nevertheless, this Court found, based on the unanimous
psychiarigs and psychologiss reports, that thetrial court did not err in falling to conduct an evidentiary

hearing.

Intheingtant case, in contrast to Garrett, therewas no evidence of irrationa behavior
other thanthe crimescommitted by the gppellant when hewas apparently under theinfluenceof drugsand
aoohal. Therecord revedsno prior higtory of behaviord aonormditiesor previous confinement for mentd
disturbance. While* additional due process measures arerequired wherethe defendant’ spast mental
history raises a ‘bonafide
doubt’ asto hiscompetency[,]” Satev. Garrett, 182W.Va. at 174, 386 S.E.2d at 831 (1989), such

IS not the case here.

Findly, thecircuit court had the opinion of appellant’ s counsal who Stated at the plea
hearing that he believed hisdient to be competent. Thisissgnificant becausethe United States Supreme
Court hesobserved that “ defense counsd will often havethe best-informed view of the defendant’ sability
to participatein hisdefense.” Medinav. California, 505 U.S. 437, 450, 112 S.Ct. 2572, 2580, 120
L.Ed.2d 353 (1992) (citationsomitted). Inlight of theabove, wefind that thecircuit court’ sfalureto

conduct an evidentiary hearing did not violate the defendant’ s due process rights.
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The appdlant dso complains that the delay in notice of the circuit court’ sfinding of
competency until the pleahearing; thelack of opportunity torequest anevidentiary hearing; andthe State' s
falureto provethat the appdllant wascompetent all operated to deprive him of his congtitutional due

processrights. These assertions are without merit.

Therecordindicatesthat Dr. Saar’ sreport, which isaddressed to defense counsdl and
dated July 9, 1996, was filed with the circuit court on August 1, 1996. Dr. Alfonso’sreport, aso
addressed to defense counsd, isdated July 31, 1996 and wasfiled with the circuit court on August 6,
1996, which wasthe day of the pleahearing. Thecircuit court madeitsfindingson the appdlant’s
competency a the pleahearing. Thiswaswithin five daysof receipt of thereportsin accord withW.Va

Code § 27-6A-1(d).

Theagppdlant dams, however, that hewas denied an opportunity to request an evidentiary
hearing becausethecircuit court did not notify the parties of itsfindingson competency prior totheplea
hearing, inviolation of what is contemplated in W.Va Code § 27-6A-1(d). The gopdlant’ sargument is
basad onthefd se premisethat apreiminary finding of competency isanecessary prerequisteto arequest
for acompetency hearing. To the contrary, this Court held in Syllabus Point 2 of Satev. Church, 168
W.Va. 408, 284 S.E.2d 897 (1981) that,

Eventhough atrid judge doesnot makeafinding onthe
issue of acrimina defendant’ scompetency to stand trid within
five daysafter thefiling of areport by oneor more psychiatrists

or apsychiaris and apsychologig, the defendant may request a
hearing on that issue under W.Va. Code, 27-6A-1(d) [1977], &
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any reasonable time prior to trial.
In Church, the defendant was examined prior to trid by apsychologist and psychiatrigt, both of whom
found the defendant competent. Thetrid court failed to makefindings on the competency issuewithinfive
days of receiving thereports, asmandated by W.Va. Code § 27-6A-1(d), but heard argumentson the
issueonthefirst day of trid a which timethecircuit court ruled that the defendant was competent. On
apped to this Court, the defendant claimed that thetrid court’ sfallureto comply withW.Va Code § 27-
6A-1(d) denied him theright to an evidentiary hearing. ThisCourt disagreed, and reasoned that because
the defendant had notice of thefindingsand opinionsof the psychiatric examiners, and did not requesta
competency hearing prior totrid, the defendant was not pre udiced by thetrid court’ sfalureto comply
with the statute. We held in Syllabus Point 1:

A trid judge sfallureto meke afinding ontheissue of a

crimina defendant’ s competency to stand trid within five days

after thefiling of areport by one or more psychiatrists or a

psychiatrist and apsychologistin compliancewith W.Va. Code,

27-6A-1(d) [1977], will not be considered to bereversbleerror

requiringanew tria absent prgjudiceto the defendant resulting
from such failure.

Smilaly, inthe presant case, the gppdlant and hiscounsd hed natice of thefindingsof Dr.
Saar and Dr. Alfonso prior to the August 6, 1996 pleahearing and thus had the opportunity to request an
evidentiary hearing prior to or at the pleahearing. Accordingly, wefind that the appellant was not
prejudiced by thefact thet the arcuit court did not makefindings on theissue of competency until theplea
hearing, and that any falureby thearcuit court tostrictly follow the procedures of W.Va Code § 27-6A-

1(d) did not constitute reversible error.

15



Fndly, wefind that therewasno need for the State to produceevidence of thegppdlant's
competency because therewas no conflicting evidence beforethe drcuit court. The only medicd evidence

produced indicated that the appellant was competent.

In sum, we concludethat the reports of Dr. Saar and Dr. Alfonso were adequate under

W.Va. Code § 27-6A-1(c), and that the appellant was not denied procedural due process rights.

2. Ineffective Assistance of Counsdl Claim

Thegppdlant dso assgnsaserror the claim that he was denied effective ass stance of
counsdl because histria counsd failed to request an evidentiary hearing on theissue of competency

pursuant to W.Va. Code § 27-6A-2(a).

Wehddin Syllabus Point 5 of Satev. Miller, 194 W.Va 3, 459 SE.2d 114 (1995):

In the West Virginia courts, claims of ineffective
assgance of counsd areto be governed by thetwo-pronged test
establishedin Srickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsd’ sperformance
was deficient under an objective sandard of reasonableness, and
(2) there is areasonable probability that, but for counsel’s
unprofessond errors, theresult of the proceedingswould have
been different.

Also,

Inreviewing counsd’ sparformance, courtsmugt goply an
objective standard and determine whether, in light of al the

16



circumstances, theidentified actsor omissonswereoutsdethe
broad range of professondly competent assstance while et the
sametimerefraining fromengagingin hindsght or sscond-guesing
of trid counsd’ sdtrategic decisons. Thus, areviewing court asks
whether areasonable lawyer would have acted, under the
circumstances, as defense counsel acted in the case at issue.
Syllabus Point 6, Sate v. Miller. Further, “we aways should presume strongly that counsel’s
performance was reasonable and adequate. A defendant seeking to rebut this strong presumption of

effectiveness bears a difficult burden[.]” 1d., 194 W.Va. at 16, 459 SE.2d at 127.

Thecrux of gppdlant’ sclam that hiscounsd’ sperformance was deficient isthat counsd
sugpected hisdient wasincompetent asevidenced by hismationfor psychiaric evauaionsand hisnotation
ontheguilty pleapetition, yet falled to request independent examinations or an evidentiary hearing and

instead assisted his client in pleading guilty to two malicious assault counts.

Therecord indicatesthat appelant’ scounsd mede the gppointmentsfor evauaionswith
Dr. Saar and Dr. Alfonso, and that their reportswere addressed to him. Therefore, the only psychiatric
evidenceintherecord wasthegpped lant’s. Moreover, becausethesetwo reportsraised noissueregarding
the gppdlant’ scompetency, thecircuit court likely would not have granted additiond examingtions. We
have said that beforeapsychiatric examinationismandated, there should be someinitid showingthet the
defendant ismentally incompetent. See Satev. Myers, 167 W.Va. 663, 280 S.E.2d 299 (1981) (per
curiam). Therefore, wefind that counsd’ sfalureto request additiona evauationsunder thefactsof this

case does not indicate that his performance was deficient under the first prong of the Strickland test.
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Also, wergject gppdlant’ scontention that hiscounsd’ sfalureto request an evidentiary
hearing indicates deficent performance. Thereare plausiblereasonsfor counsd’ sdecison not to request
anevidentiary hearing. For example, asthe State suggests, defense counsd may have advised hisclient
against going through with the pleabecause of hisdoubts concerning the appellant’ s competency.
Neverthdess, thegopdlant may haveindsted on pleading guilty inlight of the evidenceagaing hmand his
desretoavoidatrid onal threecountsof theindictment. Then, after obsarving the gppd lant’ sdemeanor
and hearing hisresponsesto thecircuit court’ squestionsat the plea hearing, counsd became satisfied that
the gppellant understood what hewas doing. Such an explanation isin linewith what counsdl sad a the

plea hearing.

We conclude, therefore, that the gppdlant hasfailed to rebut the srong presumption thet
hiscounsd’ s performance was adequiate, and he hasfailed to show that hiscounsd’ sfallureto request an
evidentiary hearing was outside the broad range of professionally competent assistance or that no
reasonable lawyer would have so acted under the circumstances of thiscase. Because wefind that the
appdlant hasfailed to satisfy thefirgt prong of our test st forth in Miller, it isnot necessary to address

the second prong.

Webedieve, however, that under the second prong of Srickland, thereisvery little possibility
that, but for defensecounsdl’ sfallureto request an evidentiary hearing, theresult of the procesdingswould
havebeen different. Firgt, asdiscussed previoudy, thecircuit court would not have abused itsdiscretion
in denying amation for an evidentiary hearing in light of the uncontroverted psychiatric evidencethat the
gppdlant was competent. Second, it gppears probablethat an evidentiary hearing would havereveded
the appellant’ s competency to stand trial.

18



CONCLUSION

For the reasons sated above, wefind that the circuit court did not e infailing to provide
the gppelant with an adequate procedure to ensure his competency to enter aplea Wedso find thet the
gppelant hasfailed to show that hewasdenied effectiveass sance of counsd. Accordingly, weaffirmthe
October 31, 2000 order of the Circuit Court of Logan County.

Affirmed.
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